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RE:  Priscilla Owen
Decar Senator Comyn:

I write in support of the nomination of Priscilla Owen to the United States Court
of Appeals for the Fifth Circuit. I write as 2 law professor who specializes in
constitutional law. I write as a pro-choice Texan, who is a political independent and has
supported many Democratic candidates. And I write as a citizen who does not want the
abortion issue to so dominate the political debate that good and worthy judicial
candidates are caught in its cross hairs, no matter where they stand on the issue.

Tustice Owen deserves to be appointed to the Fifth Circuit. She is a very able
jurist in every way that should matter. She is intelligent, measured, and approaches her
work with integrity and energy. She is not a judicial activist. She does not legislate from
the bench. She does not invent the law, Nothing in her opinions while on the Texas
Supreme Court could possibly lead to a contrary conclusion, including her parental
notification opinions. I suspect that Priscilla Owen’s nomination is being blocked because
she is perceived as being anti-choice on the abortion issue,

This perception stems, | belicve, from a series of opinions issued by the Texas
Supreme Court in the summer of 2000 interpreting the Texas statute that requires parental
notification prior to a minor having an abortion. The statute also provides for what is
called a “judicial bypass” to parental notification. Justice Owen wrote several concurring
and dissenting opinions during this time. She has been criticized for displaying judicial
activism and pursuing an anti-choice agenda in these opinions. This criticism is unfair
for two reasons.

First, the Texas statute at issue in these cases contains many undefined terms.
Further, the statutory text is not artfully drafted. I was a member of the Texas Supreme
Court’s Advisory Committee that drafted rules in order to help judges when issuing
decisions under this parental notification statute. My involvement in this process made it
clear to me that in drafting the parental notification statute, the Texas Legislature ducked
the hard work of defining essential terms and placed on the Texas courts a real burden to
explicate these terms through case law.
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Moreover, the statute’s legislative history is not useful because it provides help to
all sides of the debate on parental notification. Several members of the Texas Legislature
wanted a very strict parental notification law that would permit only infrequent judicial
bypass of this notification requirement. But several members of the Texas Legislature
were on the other side of the political debate. These members wanted no parental
notification requirement, and if one were imposed, they wanted courts to have the power
to bypass the notification requirement easily. The resulting legislation was a product of
compromise with a confusing legislative history.

In her decisions in these cases, Justice Owen asserts that the Texas Legislature
wanted to make a strong staternent supporting parental rights. She is not wrong in
making these assertions. There is legislative history to support her. Personally, I agree
with the majority in these cases. But I understand Justice Owen’s position and legal
reasoning. It is based on sound and clear principles of statutory construction. Her
decisions do not demonstrate judicial activism. She did what good appellate judges do
every day. She looked at the language of the statute, the legislative history, and then
decided how to interpret the statute to obtain what she believed to be the legislative
intent.

If this is activism, then any judicial interpretation of a statute’s terms is Jjudicial
activism. Justice Owen did not invent the legislative history she used to reach her
conclusion, just as the majority did not invent their legislative history. We ask our judges
to make hard decisions when we give them statutes to interpret that are not well drafted.
We cannot fault any of these judges who take on this task 50 long as they do this work
with rigor and integrity. Justice Owen did exactly this.

Second, we must be mindful that the decisions for which she is being criticized
had to do with abortion law. I do not know if Justice Owen is pro-choice or not, but it
does not matter to me. 1 am pro-choice as I stated before, but I would not want anyone
placed on the bench who would look at abortion law decisions only through the lens of
being pro-choice. Few categories of judicial decisions are more difficult than those
dealing with abortion. A judge has to consider the fact that the fetus is 2 potential human,
and this potential will be ended by an abortion. All judges, including those who are pro-
choice, must honor the spiritual beauty that is potential human life and should grieve its
loss. But a judge has other important human values to consider in abortion cases. A
judge also has to consider whether a woman’s independence and rights may well be
unconstitutionally compromised by the arbitrary application of the law. All this is further
compounded when a minor is involved who is contemplating an abortion. [ want Judges
who will make decisions in the abortion area with a heavy heart and who, therefore, will
make sure of the legal reasoning that supports such decisions.

I think the members~all the members-- of the Texas Supreme Court did exactly
this when they reached their decisions in the parental] notification cases. I was
particularly struck by the eloquence of Justice Owen when she discussed the harm that
may come to a minor from having an abortion. She recognized that the abortion decision
may haunt a minor for all her life, and her parents should be her primary guides in



making this decision. Surely, those of us who are pro-choice have not come to a point
where we would punish a judge who considers such harm as an important part of making
a decision on parental notification, especially when legislative history supports the fact
that members of the Texas Legislature wanted to protect the minor from this harm. As a
pro-choice wornan, I applaud the seriousness with which J ustice Owen looked at this
issue.

If I thought Justice Owen was an agenda-driven jurist, I would not support her
nomination. Our founders gave us a great gift in our system of checks and balances. The
judicial branch is part of that system, and it is imperative that it be respected and seen as
acting without bias or predilection, especially since it is not elected. Any agenda-driven
Jurist-no matter the issue-- threatens the honor accorded the courts by the American
people. This is not Priscilla Owen. So even though I suspect Justice Owen is more
conservative than I am and even though I disagree with some of her rulings, this does not
change the reality that she is an extremely well-qualified nominee who should be

confirmed.

It would be unfair to place Priscilla Owen in the same category with other
nominees who, in my opinion, are judicial activists and who I do not support. Some of
these other nominees appear to want to dismantle programs and policies based on a
political or economic agenda not supported by legal analysis or constitutional history.
They appear to want to push their views on the country while sitting on the bench.
Priscilla Owen should not be grouped with them. Justice Owen possesses exceptional
qualities that have made and will make her a great judge. I strongly urge her
confirmation.

Sincerely,
Linda S. Eads

Associate Professor of Law
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